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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Charles M Robinson, a forner pretrial detainee of
the Multi Purpose Crimnal Justice Facility in WI m ngton,
Del aware (“Gander Hill”), brought this civil rights action
agai nst several defendants associated with Prison Health
Services, Inc. (“PHS’) and the United States Marshal Service.
The naned defendants include Allen C. Wiss, MD. (“Wiss");
Gordon Ostrum Sr., MD. (“Ostrunt); PHS, Gander H Il Warden
Sherese Brew ngton-Carr (“Brewi ngton-Carr”); Departnent of
Correction Conm ssioner Stanley Taylor (“Taylor”); United States
Deputy Marshal Brian Flick (“Flick”); and Deputy Supervisor
United States Marshal Steven Conboy (“Conboy”).! Unnaned
defendants include the Director of Psychiatric Services for the
State of Del aware Correctional System (“Psychiatric Director”),
the Medical Director for the State of Del aware Correctional
System (“Medical Director”), and supervisors of the United States
Marshal Service for the District of Delaware (“Marsha
Supervi sors”).

Plaintiff’'s causes of action include (1) a § 19832 action

agai nst defendants Wiss, Ostrum Medical Drector, Psychiatric

Def endants Flick and Conboy are hereinafter referred to
collectively as “the federal defendants.”

2Section 1983 of the Givil Right Act, 42 U.S.C. § 1983
(1994) .



Director, Brewi ngton-Carr, and Taylor; (2) a Bivens® action
agai nst Flick, Conboy, and Marshal Supervisors; (3) nal practice
cl ai nrs agai nst Weiss and PHS; (4) a negligent infliction of
enotional distress claimagainst Wiss and PHS;, and (5) an
intentional infliction of enotional distress claimagainst Wiss
and PHS.

Currently before the court are notions to dismss filed by
PHS (D. 1. 38), Wiss and Gstrum (D.1. 34), and the federal
def endants (D.I. 24).4
1. BACKGROUND

Plaintiff’s conplaint® alleges that while a pretrial
det ai nee housed at Gander Hill on federal crimnal charges, he
was involuntarily adm nistered an anti-psychotic drug, Prolixin
Deconoate (“Prolixin”), pursuant to the orders of Wiss on August
6, 1997. (D.I. 22,  15-16, 20, 27) The next day, detention and
prelimnary hearings were scheduled in the United States District
Court for the District of Del aware before the Honorable Mary Pat

Thynge.® Plaintiff, while under the custody of defendant United

*Bivens v. Six Unknown Nanmed Agents, 403 U.S. 388 (1971).
Plaintiff alleges violations of his Fifth and E ghth Amendnent
rights.

“The federal defendants ask in the alternative for sumary
j udgnent .

SAll references to the “conplaint” refer to plaintiff’s
third amended conmplaint. (D.1. 22)

At the tine the conplaint was filed, United States
Magi strate Judge Mary Pat Thynge's sir nanme was Trostl e.
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States Deputy Marshal Flick, appeared before Mgi strate Judge
Thynge at which tinme plaintiff’s crimnal attorney, Assistant
Federal Public Defender Christopher Koyste, infornmed the court
that plaintiff was barely able to communicate with him was
drooling out of his nouth, and appeared to be in a catatonic
state. (1d., T 31) Because of her concern for plaintiff’s
heal t h, Magi strate Judge Thynge ordered defendant Flick to take
plaintiff to St. Francis Hospital instead of Gander HIIl. (Ld.,
1 32) Defendant Flick, wth the knowl edge and approval of

def endant Deputy Supervi sor Conboy and ot her Marshal Supervisors,
returned the plaintiff to Gander H Il instead of St. Francis
Hospital. (ld., ¥ 33) On August 11, 1997, plaintiff was
transferred from Gander H |l and admtted to St. Francis
Hospital’s intensive care unit after an emergency room
evaluation. At the tinme of his adm ssion, plaintiff was
unresponsi ve and dehydrated. He had high bl ood pressure, a rapid
heart rate, a fever of 105 degrees Fahrenheit, and a |l ow | evel of
oxygen in his blood. Plaintiff had pneunonia and was di agnosed
wi th Neuroleptic Malignant Syndrone. (ld., § 34) Plaintiff
remai ned at St. Francis Hospital until his return to Gander Hil
on August 27, 1997. (ld., 1 37)

Plaintiff alleges that because of the defendants’ actions,
he suffered various injuries and conditions including permanent
brai n damage and severe enotional stress. (ld., ¥ 36) As to the
specific defendants, plaintiff alleges that Ostrum the Medical
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Director, and the Psychiatric Director failed to ensure that
proper policies and procedures were inplenmented at Gander Hill to
nmeet the psychiatric needs of inmates despite prior know edge of
deficiencies. Their failure to inplenent such policies and
procedures, plaintiff alleges, constituted a deliberate
indifference to plaintiff’s serious nedical and psychiatric needs
and violated his constitutional rights. (l1d., ¥ 38) Plaintiff
al | eges that defendant Brew ngton-Carr, as warden of Gander Hill
and defendant Taylor, as Conm ssioner for the Departnent of
Correction, knew of deficiencies in the care given to i nmates
with psychiatric needs and failed to ensure that proper policies
and procedures were inplenented to neet those needs. (ld., Y 39)
Plaintiff’s conplaint states that he “did not file a
grievance with either Gander H Il Prison, the State of Del anare
Department of Correction or the Federal Bureau of Prisons .
T However, by letter of July 11, 2000, plaintiff’s counsel
indicated to the court that he just |earned that plaintiff had,
in fact, filed a grievance with Gander HIl. (D.I. 51) On
August 15, 2000, plaintiff’s counsel submtted the nedi cal
grievance that plaintiff filed on April 1, 1998, regarding the
subject of this action. (D.lI. 54) According to a letter from
the Del aware Attorney Ceneral’s office, the nedical grievance was
mar ked “resol ved” in the |ogbook. (ld.)

I11. DI SCUSSI ON



A Def endants’ Mdtions to Dism ss

In deciding a notion to dismss, a court primarily nust
consider the allegations contained in the conplaint, although
matters of public record, orders, itens appearing in the record
of the case as well as exhibits attached to the conplaint may

al so be taken into account. See Pension Benefit Guar. Corp. V.

Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d G r. 1993).

The court nust accept as true all material allegations of the
conplaint, and it must construe the conplaint in favor of the

plaintiff. See Trunp Hotels & Casino Resorts, Inc. v. Mrage

Resorts, Inc., 140 F.3d 478, 483 (3d Cr. 1998). “A conplaint

shoul d be dismssed only if, after accepting as true all of the
facts alleged in the conplaint, and drawing all reasonabl e
inferences in the plaintiff's favor, no relief could be granted
under any set of facts consistent with the allegations of the
conplaint.” 1d. dains nay be dism ssed pursuant to a Rule
12(b)(6) notion only if the plaintiff cannot denonstrate any set

of facts that would entitle himto relief. See Conley v. G bson,

355 U. S. 41, 45-46, (1957). The noving party has the burden of

persuasi on. See Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d

1406, 1409 (3d Cir. 1991). Wth these rules in mnd, the court
turns to an exam nation of the sufficiency of plaintiff's
conpl ai nt.

1. Motions to Dismss by (1) PHS and (2) Wiss and
Gstrum



Both notions to dism ss are based solely on the fact that
plaintiff failed to exhaust his admnistrative renedies prior to
filing suit pursuant to 42 U.S.C. § 1983. See 42 U.S.C. §
1997e(a) (“[n]o action shall be brought with respect to prison
conditions under [8 1983] by a prisoner . . . until such
admnistrative renedies as are avail able are exhausted”). Since
the tinme that PHS and Weiss filed their notions to dismss,
plaintiff has denonstrated that he, in fact, filed a nedical
gri evance regarding the incident in this case. Al though the
notions were neritorious at the tine they were filed, the court
now denies themin light of the newly recovered public record
di scovered by plaintiff’s counsel.

2. Motions to Dismss by the Federal Defendants.

The federal defendants seek dism ssal of the conplaint or in
the alternative for summary judgnent. They seek di sm ssa
because (1) the clains are barred by absolute immunity, (2) the
clainms are barred by qualified imunity, and (3) the conplaint
otherwise fails to state a claimfor which relief can be granted

or over which this court can take jurisdiction.



a. Absol ute I munity
Plaintiff brings this action against the federal defendants

under Bivens v. Six Unknown Naned Agents, 403 U.S. 388 (1971),

whi ch provides a renedy agai nst federal officials for violations
of federal rights. (D.I. 22, Y1) The conpl aint describes the
federal defendants as foll ows:

12. Defendant Brian Flick, is an adult
i ndi vidual, who at all times hereto was
enpl oyed by the United States Marshal
Service as a Deputy Marshal and assi gned
to the District of Delaware. At al
times herein, defendant acted under
color of federal law. He is sued in his
i ndi vi dual capacity.

13. Defendant, Steven Conboy, is an adult
i ndi vi dual enployed by the United States
Marshal Service as a Deputy Supervisor
and assigned to the District of
Del aware. At all tinmes herein,
def endant acted under col or of federal
law. He is sued in his individual
capacity.

48. In and around August 1997, defendants
Fli ck, Conboy, and [Marshal Supervi sors]
were assigned wth the care and custody
of plaintiff Charles M Robinson

49. During the period of time that plaintiff
was in the custody of the U S.
Marshall’s [sic] office, defendants
Fli ck, Conboy, and [Marshal Supervisors]
were aware of plaintiff’s
medi cal / psychiatric conditions and his
serious need for conpetent nedica
attention.

50. Defendants Flick, Conboy, and [ Marshal
Supervi sors] knew of the risk of harmto
plaintiff when they denied plaintiff
access to reasonabl e and conpet ent



medi cal / psychiatric care by transporting
plaintiff to Gander H Il Prison instead
of transporting himto nearby St.
Francis Hospital on August 7, 1997.

51. Defendants Flick, Conboy, and [ Marshal
Supervisors] violated plaintiff’s
federal constitutional rights under the
Fifth and Ei ght Arendnents to the United
States Constitution when they denied
plaintiff access to reasonable and
conpet ent nedi cal / psychiatric care for
hi s serious nedi cal needs.

Def endants[’] acts and om ssions
constituted deliberate indifference to
plaintiff’s serious nedical needs and
cruel and unusual puni shnent.

(D.1. 22) (enphasis added).
Sovereign immunity bars clains against federal officials in
their official capacity unless a waiver is unequivocally

expressed by Congress. United States v. Mtchell, 445 U S. 535,

538 (1980). The United States Suprene Court noted that a suit
against a federal official in his official capacity is really a

suit against the United States. Kentucky v. Graham 473 U. S

159, 166 (1985). The United States cannot be sued absent a
Congr essi onal wai ver of the governnent’s sovereign imunity.

United States v. Testan, 424 U. S. 392, 399 (1976). The court is

not aware of any case whereby the United States waived its
sovereign imunity fromsuit for the alleged constitutional torts
of its enpl oyees.

The federal defendants argue that the conplaint should be
di sm ssed because the allegations only allege acts taken by the
federal defendants in their official capacity within the course
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and scope of their enploynent. The federal defendants contend
that there is not a single factual avernent in the conplaint to
suggest that the federal defendants were acting in any capacity
other than their official capacity. (D.1. 24 at 7) Plaintiff
agrees that a Bivens suit cannot be brought against an official
acting in his official capacity. (D.I. 56 at 14) Plaintiff
merely notes that his conplaint charges the federal defendants in
their “individual capacity.” The issue for the court is thus,
when is a federal enployee acting in his “official capacity,” in
whi ch case the suit is barred by sovereign imunity, and when is
he acting “under color of law,” in which case a Bivens suit may
lie against himindividually? Since the conplaint clearly
indicates that the federal defendants are being sued in their
“individual capacity,” the federal defendants are not entitled to
absolute immunity on this record.
b. Qualified Imunity

To the extent they are not cloaked with absol ute sovereign
immunity, the federal defendants argue they are entitled to
qualified imunity. Qualified immunity acknowl edges “the fact
that subjecting public officials to personal liability for their

di scretionary actions results in the distractions of these

officials fromtheir public duties.” Ryan v. Burlington County,
889 F.2d 1286, 1292 (3d G r. 1989).

The burden of establishing entitlenent to qualified imunity
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rests wwth the defendant official. See Ryan, 860 F.2d at 1204
n.9. CGovernnment officials performng their discretionary
functions are generally imune fromliability for civil danmages,
provi ded that their conduct does not violate “clearly established
statutory or constitutional rights of which a reasonabl e person

shoul d have known.” Harlow v. Fitzqgerald, 457 U.S. 800, 818

(1982); Inre Gty of Philadelphia Litig., 49 F.3d 945, 961 (3d

Cr. 1995). Aright is “clearly established” when the contours
of the right are “sufficiently clear that a reasonable official
woul d understand that what he is doing violates the law.” Hynson

v. Gty of Chester Legal Dep’'t, 864 F.2d 1026, 1031 (3d Gr

1988); see generally Anderson v. Creighton, 483 U S. 635, 641

(1987). Thus, the qualified imunity defense rests upon the
obj ective reasonabl eness of the official’s action in Iight of
clearly established |aw and the infornmation possessed by the
official at the tinme of the violation. 1d. at 641.

The Third G rcuit has determ ned that a nore flexible
approach may be used to determ ne the “sufficiently clear”

standard. See Good v. Dauphin County Soc. Servs. for Children &

Youth, 891 F.2d 1087, 1092 (3d Cr. 1989). In Good, the Third
Crcuit held that “sufficiently clear” does not nmean that the
very action needed to have been decided, but in |ight of

preexi sting | aw the unl awful ness nust be apparent. 1d. at 1092.
Thus, previous precedent directly on point is not needed to

denonstrate that the lawis clearly established and i munity
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shoul d be deni ed.

The “clearly established” right that plaintiff clains was
violated by the federal defendants was the constitutional
entitlement to “reasonable nedical care for his serious nedica
needs fromthose whose custody he is in.” (D.1. 56 at 15) In
order to state an Eighth Amendnent cl aimfor inadequate nedica
care, plaintiff nust show that the federal defendants violated a
two part test. Plaintiff nust show (1) that the federal
defendants acted with deliberate indifference towards himand (2)

that he had serious nedi cal needs. Estelle v. Ganble, 429 U. S.

97, 104 (1976). As with all 8§ 1983 clains, plaintiff nust show
that a state actor deprived himof a constitutionally protected

right. Parratt v. Taylor, 451 U S. 527, 535 (1981).

The federal defendants argues that the conplaint fails to
all ege a serious nedical need at the tine he was transported from
the District Court to Gander HIl. They note that plaintiff was
not admtted to St. Francis Hospital until four days after being
taken back to Gander HilIl. (D.1. 22, § 34) This, the federal
def endants all ege, shows that at the tinme the federal defendants
transported himback to Gander H Il, a serious nedical need did
not exi st.

Plaintiff notes that the conplaint clearly alleges that the
federal defendants “were aware of plaintiff’s nedical/psychiatric
conditions and his serious need for conpetent nedical attention.”
(D.I. 22, 1 49) Plaintiff argues that he has sufficiently pled
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that a serious nedical need was present at the tinme he was in the
federal defendants’ custody and that they were aware of it when
they took plaintiff to Gander Hill instead of St. Francis
Hospital .

Plaintiff has nmet his burden here. Plaintiff’s nedical
condition was serious enough to convince Mgi strate Judge Thynge
to order that plaintiff be taken to St. Francis Hospital and not
back to Gander HIl. Wile the court appreciates the limted
resources of the United States Marshal, nonethel ess, the federal
def endants are not doctors and the court declines to hold that
the federal defendants, as a natter of law, were qualified to
determ ne whether plaintiff’s nedical condition was serious or
constituted a nedical energency. Plaintiff’s conplaint,
therefore, adequately alleges that his nmedical condition was
serious and that the federal defendants acted wth deliberate
indifference towards plaintiff. The federal defendants are not
entitled to qualified imunity on the record presented, and their
nmotion to dism ss is deni ed.

B. Federal Defendants’ Motion for Sunmary Judgnent

A court shall grant summary judgnent only if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). The noving party bears the burden of proving that no

genui ne issue of material fact exists. See Matsushita El ec.
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I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986).

“Facts that could alter the outcone are 'material,' and disputes
are 'genuine' if evidence exists fromwhich a rational person
coul d conclude that the position of the person with the burden of

proof on the disputed issue is correct.” Horowitz v. Federal

Kenper Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Gr. 1995)

(internal citations omtted). |If the noving party has
denonstrated an absence of material fact, the nonnoving party
then “nust conme forward with 'specific facts showi ng that there

is a genuine issue for trial."'”™ Matsushita, 475 U S. at 587

(quoting Fed. R Cv. P. 56(e)). The court will *“viewthe
underlying facts and all reasonable inferences therefromin the
light nost favorable to the party opposing the notion.”

Pennsyl vania Coal Ass'n v. Babbitt, 63 F.3d 231, 236 (3d Cr

1995). The nere existence of sonme evidence in support of the
nonnovi ng party, however, wll not be sufficient for denial of a
nmotion for summary judgnent; there nust be enough evidence to
enable a jury reasonably to find for the nonnoving party on that

i ssue. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986). If the nonnoving party fails to make a sufficient
showi ng on an essential elenent of its case with respect to which
it has the burden of proof, the noving party is entitled to

judgnent as a matter of law. See Celotex Corp. v. Catrett, 477

U S. 317, 322 (1986).
In support of its notion for summary judgnent, the federal
def endants i nclude, as evidence, (1) an Intergovernnental
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Agreenment (“IGA”) between the Del aware Departnent of Correction

and the U S. Marshal Service; (2) the transcript of the hearing

before Magi strate Judge Thynge; and (3) a declaration from

def endant Conboy. In his declaration, defendant Conboy said that

after Magistrate Judge Thynge ordered that plaintiff be taken to

St. Francis Hospital, he called Mgistrate Judge Thynge to tel

her that the Marshal Service transported detainees to Gander Hil

unl ess there was an energency. He told Magistrate Judge Thynge

what nedication plaintiff had taken and he believed that

Magi strate Judge Thynge was “fully inforned as to where M.

Robi nson was bei ng housed and treated . . . .” (D.I. 24, Tab 4)
Plaintiff argues that granting sumrary judgnment w thout

di scovery would be premature in this case. The court agrees.

Therefore, the federal defendants’ notion for sumrary judgnent is

denied. An appropriate order shall issue.
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Def endant s.

CORRECTED ORDER*

At WIimngton this 19th day of March, 2001, consistent with
t he menorandum opi ni on issued this sane day;

| T 1S ORDERED t hat :

1. Def endant PHS s notion to dismss (D.I. 38) is denied.

2. Def endants Weiss and Ostrumis notion to dismss *(D.|
34) is denied.

3. The federal defendants’ notion to dismss or in the

alternative for summary judgnment (D.1. 23) is deni ed.

United States District Judge



